
Claim No. HC06C04511

IN THE HIGH COURT OF JUSTICE

CHANCERY DIVISION

BETWEEN:

MABEY AND JOHNSON LIMITED

Claimant

-and-

(1) JONATHAN LASZLO DANOS

(2) BARRY JOYCE

(3) DERYCK A GIBSON LIMITED

(4) DERYCK GIBSON

Defendants

DEFENCE AND PART 20 COUNTERCLAIM OF THE FIRST DEFENDANT

(" DEFENCE

1. Save where otherwise provided expressions used in the Particulars of Claim are

adopted in this Defence.

2. Save as appears below, Mr. Danos denies each and every allegation against him

contained within the Particulars of Claim.

Introduction

3. Mr. Danos joined Mabey in November 1981 as an Export Sales Manager Trainee. At

that time Mabey's day to day affairs (and in particular the responsibility for the obtaining

of new contracts) were managed by Mr. Bevil Mabey, Chairman of the Board of

Directors (and majority shareholder), then aged in his late 60's. Mr. Bevil Mabey took



Mr. Danos under his wing and in effect made him his sales assistant. Over the next 20

years Mr. Danos under the guidance of Mr. Bevil Mabey played a role in creating and

enlarging Mabey's business in South America and certain countries in Africa. Mr.

Danos reported directly to Mr. Bevil Mabey until the latter's retirement in about 2000,

and thereafter to his son Mr. David Mabey. One of Mr. Danos' principal roles was to

sell the "Bailey Bridge", a steel bridge that can be easily erected and which is

particularly suitable for use in the terrain, and in the conditions, prevailing in the third

world (and, latterly, permanent bridges).

4. Mr. Bevil Mabey took a particular interest (and direct responsibility for Mabey's affairs)

in Central and South America and the Caribbean - including Jamaica, The Dominican

Republic and Panama. He (and in due course, and to a lesser extent, David Mabey)

established a close relationship with not only the relevant agents but also high-level

offcials within the relevant government departments and even (in some cases) Vice-

Presidents and Presidents. Mr. Bevil Mabey visited the homes of the relevant agents

on several occasions - as did Mr. David Mabey and indeed a number of the other

directors of Mabey. Mr. Bevil Mabey took a leading and "hands on" role in the

negotiations relating to commission. It was not Mr. Danos' role to negotiate the level of

commission payable to the agents who assisted in securing the contracts, but he acted

as a conduit to pass information and proposals between them and Mabey.

5. Between 1988 and 1998 Mabey obtained three or four contracts for the supply of

bridges to the Jamaican Government. Save for the first (which was a competitive

tender contract, paid for by the UK Government), the commission paid on these

contracts to Gibson and other agents was at least 12.5% of the value of the goods

supplied.

6. In or about December 1999 Mabey entered into an agreement with the Jamaican

Government to supply and erect a number of bridges in Jamaica. This agreement ("he

Jamaica Bridge Phase I Agreement"), the value of which was some £13.9 million,

constituted Phase 1 of a contract for the supply and erection of a number of bridges.

There was no written agreement, but the total commission paid to the relevant agents -

including Mr. Gibson or DAG in relation to the Jamaica Bridge Phase I Agreement was

at least 12.5%. The agreement dated 23 August 2002 referred to by Mabey in these

proceedings is Phase Ii of this contract ("the Jamaica Bridge Phase II Agreement").

Phase ILL of the contract is, to the best of Mr. Danos' understanding, still being

negotiated.
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7. In about 2001 it became apparent that Mabey would have to introduce anti-corruption

measures, to comply with legislation intended to reduce corruption in overseas

contracts, namely the Anti-Terrorism, Crime and Security Act 2001 ("the 2001 Act").

The measures introduced included a procedure whereby the Export Committee -

which at all material times consisted of Mr. David Mabey, Mr. Alan Daliday and Mr.

Charles Forsyth (all of whom were directors of Mabey) - was to satisfy itself that no

corrupt payments were being made in relation to the acquisition of a contract, and was

to complete an "Export Committee Check List" by which it indicated that its members

were satisfied as to the propriety of an agency agreement before that agreement was

entered into.

8. In about July or August 2002 - at which time the finance and loan agreements relating

to the Jamaica Bridge Phase II Project had not been secured and the terms of the

contract had not been agreed - discussions took place in relation to DAG's

commission:

8.1 Mr. Gibson told Mr. Danos that he wanted 10% commission, which Mr. Danos duly

reported to Mr. Forsyth.

8.2 Mr. Forsyth stated that the Export Committee would only sanction a commission of

8.5% to DAG. Mr. Forsyth then stated that, rather than labelling the entirety of the

agents' fee as commission, it should be drawn up as 5% commission with a further

3.5% as payment for "services". Mr. Forsyth did not give any explanation as to why it

was thought necessary to attribute an element of the commission to "services".

8.3 Mr. Danos told Mr. Forsyth that he did not know of any relevant services to be rendered

by DAG which would fall outside the services to be rewarded by the payment of

commission. Mr. Forsyth then sent an email dated 16th August 2002 to Mr. Danos in

which Mr. Forsyth purported to identify services which would justify a separate

payment.

8.4 The Export Committee subsequently approved an arrangement to pay commission to

DAG of 5% (of £20.3 million) with a further 3.5% as payment for "after sales support"

by signing an Export Credit Committee Check List dated 19th August 2002, the details

of which were filled in by Mr. Forsyth. On a date that Mr. Danos does not precisely

recall, furthermore, Mr. Forsyth provided him with a handwritten note setting out his

(Mr. Forsyth's) calculations of the "commission" and the "services".
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8.5 Further details relating to DAG's commission in relation to The Jamaica Bridge Phase Ii

Agreement are pleaded at paragraphs 25 to 28, below. Mr. Danos did not negotiate the

rate of DAG's commission at 8.5 %, and indeed played no role (save as appears in this

pleading) in the determination of DAG's commission.

THE PARTIES

Mabey

9. Paragraph 1 of the Particulars of Claim is admitted, save that:

9.1 Mabey operated principally through its directors, in particular Mr. Bevil Mabey and

(after his retirement in about 2000) his son Mr. David Mabey;

9.2 Paragraph 1.3 does not list exhaustively the role of Mabey's employees and agents,

and

9.3 Paragraph 1.4 is not admitted

Mr. Danos

10. As to paragraph 2 of the Particulars of Claim:

10.1 Paragraph 2.1 is admitted;

10.2 It is admitted that from 1984 Mr. Danos promoted Mabey's products in the Caribbean

generally. He did not concentrate on the Dominican Republic and in Panama in

particular, but was also actively promoting Mabey's products on the Eastern Seaboard

of the USA, Central America, South America, the Caribbean and Portuguese-speaking

Africa (Angola and Mozambique). Save as aforesaid paragraph 2.2 is denied;

10.3 Paragraph 2.3 is admitted.

10.4 Paragraph 2.4 is denied. It is admitted that prior to his resignation from Mabey (which

took effect from 11th November 2003) Mr. Danos had an involvement in matters

relating to the agreement reached with DAG as to commission to be paid to it in

respect of the Jamaica Bridge Phase II Project, but it is denied that he negotiated the

level of commission to be paid. The level of commission of 8.5 % (purportedly

comprising, on the terms as they stood at the time of Mr. Danos' involvement, 5 %

commission and 3.5 % as payment for "after sales support" or "services", but which

4



terms were subsequently changed) was agreed as a result of negotiations conducted

between directly between David Few and David Mabey on behalf of Mabey and Mr.

Gibson on behalf of OAG, including meetings held during the course of 2002 and late

2003 (after Mr. Danos had left Mabey's employment). As is set out further in this

pleading, Mr. Danos' involvement was essentially limited to providing some background

information on Mr. Gibson and DAG and passing communications between Mabey and

DAG.

10.5 Amongst other matters Mr. Danos will refer to:

10.5.1

10.5.2

10.5.3

10.5.4

10.5.5

10.5.6

10.5.7

\

An email dated 16th August 2002 from Charles Forsyth to Mr. Danos,

an Export Committee Checklist dated 19th August 2002 ("the 2002

Checklist") and completed and signed by Mr. Forsyth, Mr. David Mabey and

Mr. Oaliday (as members of the Export Committee),

A manuscript note written by Mr. Forsyth on or about 19th August 2002

An email dated 9th July 2003, from David Few to Mr. Danos

Emails dated 5th September 2003 from Richard Glover (a director of

Mabey) to Mr. Danos and copied to D. Mabey and from Richard Glover to

Messrs Forsyth, and D. Mabey,

An email dated 16th September 2003 from David Few to Mr. Danos,

A memo dated 24th September 2003 from Mr. Joyce to Mr. Danos and

copied to Mr. Few and Mr. Glover relating to comments made by Mr. Few,

10.5.8 Minutes of meetings of the Export Committee held on 17th October 2003

and 17th October 2003,

10.5.9 A minute of a meeting of the Export Committee held on 4th November

2003,

10.5.10 A memorandum dated 24th November 2003 from David Few to members of

the Export Committee

10.5.11 A proposal for retaining DAG as a representative dated 27th November
2003, signed by David Mabey as Proposer on 27 November 2003 and by

the Export Committee on 30 January 2004
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10.5.12

10.5.13

10.5.14

10.5.15

A minute of a meeting of the Export Committee held on 8th December 2003

An Export Committee Check List dated 18th December 2003 ("the 2003

Checklist"),

A letter from DAG to Mr. David Mabey dated 21 December 2003,

and

An email from David Mabey to Mr. Gibson dated 15 January 2004

10.6 Paragraph 2.5 is admitted.

10.6.1

(

10.6.2

10.6.3

By letter dated 3rd November 2003 Mr. Danos resigned from his

employment with Mabey with effect from 11th November 2003 on the basis

that he had no written contract of employment with Mabey and was not

required to give more than 7 days notice.

Mr. Danos' resignation, and the basis of it, was agreed to by Mr. David

Mabey in the course of a meeting held on 10th November 2003.

By letter dated 11 th November 2003 Mabey acknowledged Mr. Danos'

resignation and recorded that Mabey was considering an ex gratia payment

to Mr. Danos in recognition of his securing the Jamaica Bridge Phase II

Agreement. No such payment was ever made.

11. Paragraph 3 of the Particulars of Claim is denied. The only written contract of
employment accepted by Mr. Danos was that dated 13th November 1981. Mr. Danos

refused to accept the terms of the draft contracts submitted to him from time to time as

(amongst other things) they did not contain terms relating to commission payable to
him as a reward for obtaining contracts for Mabey. He made his disagreement to the

terms known to by (amongst other things) a memo dated 21 st April 1993 to Mr.

McGrath (the then Finance Director of Mabey)

Mr. Joyce

12. Paragraph 4 of the Particulars of Claim is admitted.

13. Save that Mr. Danos only saw the documents referred to in the course of these

proceedings and was not before then aware of the terms of Mr. Joyce's employment,

paragraph 5 of the Particulars of Claim is admitted.
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Deryck A. Gibson Limited and Mr. Gibson

14. To the best of Mr. Danos' understanding, paragraphs 6 and 7 of the Particulars of

Claim are correct. Mr. Gibson was (from about 1988) one of Mabey's agents in

Jamaica (and acted in relation to the Jamaica Bridge Phase I Agreement)

15. The Representative Agreement is admitted. DAG returned it to Mr. David Mabey under

cover of a letter dated 21 December 2003. The second paragraph of that letter reads

as follows:

"With regard to the current bridge contracts please let me have the writen agreement

as understood during David Few's visit + yours. We agreed 8~% - i.e. commission

6.25% services 2.25%. We have no problem if you wish to state 8.5% which would

include services stated - if this is simpler"

DUTIES TO MABEY

Mr. Danos

16. Paragraphs 9.1 to 9.3 of the Particulars of Claim are admitted; paragraphs 9.4 to 9.7 of

the Particulars of Claim are denied.

17. Paragraphs 10.1 and 10.2 of the Particulars of Claim are admitted; paragraph 10.3 of

the Particulars of Claim is denied.

18. Paragraphs 11 and 12 of the Particulars of Claim are denied. It is further averred that if

Mr. Danos owed the fiduciary duties described in paragraph 12 of the Particulars of

Claim he did not breach them.(

Mr. Joyce

19. If Mr. Joyce's contract of employment is that described in paragraph 5 of the Particulars

of Claim, then paragraph 13 of the Particulars of Claim is admitted.

20. Paragraphs 14.1 to 14.3 of the Particulars of Claim are admitted; paragraphs 14.4 to
14.7 of the Particulars of Claim are denied.

21. Save that Mr. Joyce's obligations under his contract of employment included

representing Mabey's interests in Jamaica, paragraph 15 of the Particulars of Claim is

not admitted. Paragraphs 16 and 17 of the Particulars of Claim are denied.
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DAG

22. Paragraphs 18 & 19 of the Particulars of Claim are admitted. Mr. Danos will refer to the

project as the "Jamaica Bridge Phase II Project". The Jamaica Bridge Phase II Project

was the subject of the Jamaica Bridge Phase II Agreement.

23. Subject to Mabey proving that the Representative Agreement is that described in

paragraph 8 of the Particulars of Claim, paragraph 20 of the Particulars of Claim is

admitted.

24. Paragraphs 21 to 22 of the Particulars of Claim are not admitted.

THE JAMAICA BRIDGE PHASE II PROJECT

/
( Agreement with the Jamaican Government

25. As to paragraph 23 of the Particulars of Claim:

25.1 It is admitted that Mabey entered into the Jamaica Bridge Phase II Agreement for the

supply of a number of bridges (although the actual number, type and final pricing was

not determined during the currency of Mr. Danos' employment with Mabey). The

contract value was stated to be £20.3 million. The split between the "goods" and the

"associated services" was not made until later, and after Mr. Danos had left Mabey's

employment on 11th November 2003.

25.2 Paragraphs 23.1 to 23.3 of the Particulars of Claim are admitted.

(
25.3 As to paragraph 23.4 of the Particulars of Claim, it is admitted that the Jamaica Bridge

Phase II Agreement was effective by September 2003 (finance being in place), and

that DAG was from that time contractually entitled to a commission. The precise terms

upon which the commission was to be calculated and paid had not by that stage been

agreed.

25.4 Save as appears above, the said paragraph is not admitted.

The Commission Payable to DAG

26. Save that no admissions are made as to whether Mabey actually followed its own

procedures, paragraph 24 of the Particulars of Claim is admitted.
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27. Paragraph 25 of the Particulars of Claim is denied (but it appears to be an admission

that Mabey did not follow its "formal procedures"): so far as Mr. Danos can ascertain

from the papers disclosed by the Claimant at the date of the service of this Defence,

The structure and level of DAG's commission was not agreed until, at the earliest,

December 2003.

28. Paragraph 26 of the Particulars of Claim is admitted, although Mr. Forsyth was a

director, not merely an employee. Furthermore:

28.1

(

28.2

(

As pleaded at paragraph 8, above, it was Mr. Forsyth, and not Mr. Danos, who

suggested that DAG be paid a total equivalent to 8.5 % of the value of the Jamaica

Project. Likewise, it was Mr. Forsyth, and not Mr. Danos, who stated that DAG's

remuneration should be treated as being 5 % "commission" and 3.5 % as payment for

"services". The supposed division between sales commission and contract-related

services had not, so far as Mr. Danos was aware, featured in any agreement for

commission with Mabey's agents on any previous occasion. Mr. Danos informed Mr.

Forsyth that he was not aware of DAG providing any services, over and above acting

as Mabey's agent in finding and securing contracts.

The "information" being referred to in the email, or in any case the only information

provided to the Export Committee by Mr. Danos (other than a letter from Mr. Gibson)

was information as to the character of DAG and Mr. Gibson, that is, background

information about Mr. Gibson (e.g. that he was a Dean of the Diplomatic Corps, and

had been Honorary Consul for Finland) and about his business (e.g. the number of

employees, turnover, etc). It was not information as to the appropriate level of

commission.

28.3 Mr. Danos provided no information relevant to the issue of the level of commission to

be paid to DAG save that (as pleaded above) he passed on DAG's position as to the

rate of commission it required.

29. As to paragraphs 27 to 29 of the Particulars of Claim:

29.1 The 2002 Checklist was not prepared by Mr. Danos but by Mr. Forsyth. The 2002

Checklist referred to a "contract value" of £20.3 million (it will be noted that the Jamaica

Bridge Phase II Agreement had not even been signed at this stage, and no split

between "goods" and "services" under that Agreement had been decided).
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29.2 Mr. Danos signed the 2002 Checklist after it had been signed by Mr. Forsyth and the

other members of the Export Committee (Mr. Daliday and Mr. David Mabey).

29.3 Mabey is wrong to draw the inference mentioned in paragraph 27 of the Particulars of

Claim. Mr. Danos did not negotiate the level of commission with DAG nor propose any

given level or structure of commission to the Export Committee. The level and structure

of DAG's commission was negotiated by Mr. David Mabey and Mr. Few.

29.4 Mr. Danos did not make any proposals to the Export Committee, and did not make the

alleged or any representations. If (which is not admitted), there was any meeting of the

Export Committee, Mr. Danos did not attend the same.

29.5 Save as appears above, paragraphs 27 to 29 are admitted

30. Paragraph 30 of the Particulars of Claim is denied. Mr. Danos made no such

representation.

31. Paragraphs 31 and 32 of the Particulars of Claim are admitted. The Export Committee

was purporting to consider whether the "services" purportedly to be given by DAG as

suggested by Mr. Forsyth could be justified.

32. Save that it is denied that Mr. Danos prepared any of the documentation referred to in

Mr. Few's memorandum dated 15th October 2003, and it is averred that Mr. Joyce

(acting on the instructions of Mabey's directors as relayed to him by Mr. Danos)
prepared the memoranda dated 16th and 24th September 2003, paragraph 33 is

admitted.

33. Paragraphs 34 and 35 of the Particulars of Claim are admitted. The proposal dated 27

November 2003 (which, of course, is after Mr. Danos had left Mabey's employment) is

signed by Mr. David Mabey as proposer. Mr. David Mabey and Mr. Few met with Mr.

Gibson of DAG on at least 2 occasions in late 2003 and early 2004 to discuss the

commission arrangement. At paragraph 14 of the proposal, Mr. David Mabey confirms

that the level of compensation (i.e. the 8.5 % commission) to be reasonable.

34. Paragraph 36 of the Particulars of Claim is denied. The proposer was Mr. David

Mabey. Mr. Danos had resigned from his employment on 11th November 2003 and he

did not make any proposals to the Export Committee.

35. Paragraphs 37 and 38 of the Particulars of Claim are admitted and averred. Mr. Few

(a director of Mabey) had travelled to Jamaica to meet Mr. Gibson in order to discuss
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the "local costs" (i.e. the purported "services") and had prepared his report in the light

of what transpired during the course of that visit.

36. It is admitted that on 15th January 2004 M David Mabey sent an em 
ail to Mr. Gibson.

The first paragraph (after the salutation) of the email dated 15 
January 2004 reads:

"I am pleased to confirm that the Export Commitee of (Mabey) has approved the basis

of payment of commission and services to (DAG) for the Priority Bridge Programme

contract for Jamaica, in accordance with discussions between Deryck Gibson and

David Few. . . (Mabey) wil pay sales commission to (DAG) at the rate of 8.5% ofthe

CIF Kingston Port value of the Bridging and Plant goods supplied. The CIF Kingston

Port value of the Bridging and Plant goods for this contract is GBP 15,300,000. The

total sum payable to (DAG) wil be GBP 1,300,500 and includes a sum of GBP 240,000

for anticipated services to be supplied or carried out by (DAG) on behalf of (Mabey j."

37. Accordingly it appears from the email that the basis upon which the commission was to

be paid had changed in the course of negotiations (carried out by Mr. Few and Mr.

David Mabey, on behalf of Mabey, and Mr. Gibson in the course of visits to Jamaica in

late 2003) as the payment for the services supposedly to be supplied was, according to

the email, to be included in the 8.5 % commission payable on the £15.3 million CIF

value of the bridging and plant goods supplied. Save as aforesaid paragraph 39 of the

Particulars of Claim is not admitted.

38. It is admitted that if the terms for DAG's commission are accurately recorded in the

email of 15th January 2004 then the total commission payable by Mabey to DAG will

amount to £1,300,500. Subject to Mabey proving the payments to DAG, paragraphs

40.1 and 40.2 of the Particulars of Claim are admitted.

Alleged Unlawful Commission-Sharing

39. Paragraphs 41 to 44 of the Particulars of Claim are denied. There is and was no

"Jamaica Kickback Agreement", and Mr. Danos did not act in breach of any duty.

39.1 It is specifically denied that as at 11th November 2003 (the date upon which Mr. Danos'

resignation from Mabey took effect) he had any agreement or understanding with Mr.

Gibson or DAG that he would receive any payment from DAG (or Mr. Gibson) arising

out of the Jamaica Bridge Phase II agreement or Project.

39.2 It should be noted that as at 11th November 2003:
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39.2.1 The Representative Agreement had not been entered into;

39.2.2 The number (and type) of bridges to be supplied under (and hence the

quantity nature and cost of goods to be supplied, thus impacting on the

profitability of) the Jamaica Bridge Phase II Agreement had not been finally

agreed. The Jamaica Bridge Phase II Agreement allowed for "Contract

Substitution", i.e. modifications to the nature and scope of the work to be

carried out within the contract price; numerous modifications were agreed

during the course of the contract, full particulars of which cannot be given

until after disclosure by Mabey of the relevant documentation.

40. Subsequent to his departure from Mabey's employment, Mr. Danos established his

own business and, amongst other things, sought to secure a contract or contracts to

refurbish roads in rural parts of Jamaica (the "Rural Roads Project"). Mr. Danos was

free to compete with Mabey after the termination of his employment and, and in any

event, the Rural Roads Project was a project that was outside the ambit of Mabey's

business.

41. Mr. Danos met with Mr. Gibson on 22nd and 23rd November 2003. Amongst other

things, they discussed the possibility of working together on the Rural Roads Project.

Mr. Danos suggested a joint venture with an established company (Construcion

Urbana S.A., or "CUSA"), which he knew to have the expertise necessary to build

roads in the climate and terrain of a country like Jamaica. Mr. Gibson was excited by

the idea as he thought he had the contacts to obtain the contract for the Rural Roads

Project (which had a potential face value of $90 million) and could therefore earn a

substantial sum in commissions. Accordingly on behalf of DAG he agreed to invest in

the Rural Roads Project, by providing Mr. Danos with "seed money" - to be funded out

of the commission receivable from Mabey in relation to the Jamaica Bridge Phase II

Project - to assist Mr. Danos in launching the Rural Roads Project.

42. Mr. Danos suggested engaging Mr. Joyce (who was, at the time, working on behalf of

Mabey within DAG's offices) to become involved in the Rural Roads Project as a

consultant engineer. Whilst Mr. Danos knew that Mr. Joyce was an employee of Mabey

he was unaware of his terms of employment and had no reason to believe that what

Mr. Joyce would be asked to do might involve Mr. Joyce in acting in breach of his

contract of employment. It was envisaged that Mr. Joyce would be acting in his own

time. For the avoidance of doubt it is denied that the tasks which Mr. Danos asked Mr.
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Joyce to carry out necessarily involved Mr. Joyce in acting in breach of his contract of

employment. Mr. Joyce agreed to the proposal.

43. Mr. Gibson agreed to provide a total of £400,000 (to include £100,000 for Mr. Joyce) as

"seed money" ("the Rural Roads Funding Agreement").

44. In entering into the Rural Roads Funding Agreement Mr. Gibson was acting as he was

entitled to do in applying commission earned under his agreement with Mabey as an

investment in the Rural Roads Project. Mr. Danos as an ex-employee of Mabey was

free to enter into the agreement after the termination of his employment on 11 th

November 2003 and the monies received by him were not a secret commission but

funding towards the Rural Roads Project.

( The Payments Schedules and emails

45. Save for the date on which the spreadsheet referred to at paragraph 45 of the
Particulars of Claim was created, the said document is admitted. However:

45.1 To the best of his recollection, Mr. Danos had nothing to do with the creation of the

spreadsheet.

45.2 It is specifically denied that DAG's commission was increased in any way so as to

enable the payments to be made to Mr. Danos or that Mr. Danos arranged or
influenced matters so that DAG's commission was higher than it would have been but

for the Rural Roads Funding Agreement (which was only made after Mr. Danos had left

Mabey's employment).

\ 46. It is denied that there was any Jamaica Kickback Agreement. Accordingly it is denied

that the payments referred to in paragraph 48 of the Particulars of Claim are consistent

with such an arrangement. The emails referred to in the said paragraph are admitted,

and it is further averred that DAG made payments to Mr. Danos and that Mr. Danos

made payments to Mr. Joyce - but it is denied in relation to each such payment that the

same was or is consistent with the Jamaica Kickback Agreement which does not and

did not exist.

The OMS Letter and the OMS Invoice

47. As to paragraph 49 of the Particulars of Claim, it is admitted that, on a date unknown to

Mr. Danos but before 28 March 2006, Mr. Joyce - at (as Mr. Danos believes) Mr.

Gibson's request - scanned "the OMS Letter" into his computer.

13



48. Paragraph 50 of the Particulars of Claim is not admitted.

49. Paragraphs 51 to 53 of the Particulars of Claim are admitted (save that the date of Mr.

Danos' em ail appearstobe30thnot31stMarch2006).Mr. Danos did not and does not

know why Mr. Gibson should have requested the scanning of the OMS Letter or the

creation of the OMS Invoice, although payments pursuant to the Rural Roads Funding

Agreement were made via OMS.

50. Paragraph 54.1 of the Particulars of Claim is denied as there was no Jamaica Kickback

Agreement; as to paragraph 54.2, it is denied that the documents were created for the

benefit of "the parties" (whoever that may be a reference to) but admitted and averred

that they were created for the benefit of Mr. Gibson or DAG.

( DOMINICAN REPUBLIC AND PANAMA

51. As to paragraph 55 of the Particulars of Claim, there was no dishonesty on the part of

Mr. Danos and Mabey is not entitled to any account from him.

52. Paragraphs 56, 57 and 60 are admitted, save that:

52.1 Mr. Pagan was also a personal friend of both Mr. Bevil Mabey, with whom he had a

very close relationship, and (until they had a series of disagreements from about mid-

2002 onwards) Mr. David Mabey,

52.2 CTP did not act as Mabey's agent but from July 2002 onwards - pursuant to a Deed of

Novation dated 21 st July 2002 - received the commissions previously due to Mr.

Pagan. In relation to "the 6th DR Project" (that identified at paragraph 58.5),
furthermore, CTP acted as Mabey's sub-contractor. Similarly, it was to have acted as

sub-contractor in relation to the abortive "DR Ex-1m Project" referred to at paragraphs

62.11-62.13.7 of the Particulars of Claim.

(

Particulars of DR Projects

53. Paragraphs 58 and 59 of the Particulars of Claim are admitted, save that:

53.1 Mabey undertook 6 projects in the Dominican Republic (not including the abortive DR

Ex-1m Project).

53.2 In relation to the 1 st DR Project (identified at paragraph 58.1, but the value of which

was just over US$1 ,200,000), Mr. Pagan received 15% commission, with other agents

receiving a further 5%.
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53.3 In relation to the 2nd DR Project (a US$2,585,000 contract in 1987 for the Ercilia Pepin

bridge over the Yaque del Norte River, and not referred to in the Particulars of Claim -

the "Ercilia Pepin Project"), Mr. Pagan received 20% commission as sole agent.

53.4 From the 3rd DR Project (identified at paragraph 58.2, but the value of which was just

over US$10,500,OOO) onwards, Mr. Pagan was paid 20% commission in relation to

each of the DR Projects. There was no negotiation as to the level of Mr. Pagan's

commission. In view of their previous disagreement, Mr. Bevil Mabey (until his

retirement) would send a letter to Mr. Pagan in the early stages of each project,

confirming Mr. Pagan's commission as 20% of the value of the contract ("he

Confirmation Letter"). On occasion Mr. Pagan would ask Mr. Danos to remind Mr.

Bevil Mabey to send the Confirmation Letter, which Mr. Danos would then do. This was

the full extent of Mr. Danos' role in relation to Mr. Pagan's commission.
(

53.5 The value of the 5th DR Project (identified at paragraph 58.4) was just over
US$1,350,OOO.

53.6 By the time of the 6th DR Project (identified at paragraph 58.5, but which contract also

included the erection of the bridges) Mr. Bevil Mabey had retired. Mr. Pagan asked Mr.

Danos to ask Mr. David Mabey (who Mr. Pagan regarded as having taken over the

reins from Mr. Bevil Mabey) to provide the Confirmation Letter. Mr. Danos spoke to Mr.

David Mabey, who said he should ask another director, Mr. Richard Glover, to provide

the Confirmatory Letter - Mr. Danos did so, and Mr. Glover provided one, dated 16

November 2000. Mr. Pagan was unhappy that the Confirmation Letter had been

provided by someone other than Mr. David Mabey.

53.7 In relation to the abortive "DR Ex-1M Project", similarly, Mr. Pagan asked for the

Confirmation Letter. Since Mr. Danos had already been directed by Mr. Mabey to Mr.

Glover, in relation to the 6th DR Project, he spoke to Mr. Glover - who appears

subsequently to have faxed 2 different Confirmation Letters (stipulating different CIF

values) to Mr. Pagan, on 31 st May and 1 st June 2001. Mr. Danos does not recall

asking Mr. Glover to provide 2 different Confirmation Letters and it is not entirely

understood why Mr. Glover should have done so; so far as Mr. Danos can recall,

furthermore, Mr. Pagan was to be - or would have been, but for Mabey's decision to

alter the basis of his remuneration (as described below) - paid 20% of US$100 million

(not US$115 million).

54. Paragraph 61.1 of the Particulars of Claim is denied.
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55. Paragraph 61.2 of the Particulars of Claim is not admitted, since Mr. Danos does not

have details of the commission rates paid (or "normally paid") to all (or "the majority of")

Mabey's other agents. However:

55.1 Paragraph 53(1 )-(6), above, is repeated. In relation to all 6 DR Projects, Mabey paid its

agent or agents a total of 20% commission.

55.2 The DR Projects were particularly profitable, being contracts obtained without going

through a tendering process. The rates of commissions paid to agents on "non-tender

contracts" tended to be far higher than those paid on contracts obtained through a

tender.

55.3 Mr. Pagan was, in terms of turnover and profit generated, Mabey's principal agent in

the Caribbean (and probably worldwide). As appears from paragraph 58 of the

Particulars of Claim (and taking into account the Ercilia Pepin Project), Mr. Pagan

found and secured contracts for Mabey totalling over US$50 million (excluding the

abortive "DR Ex-1m Project", referred to below). As also appears from that paragraph

(and the two following), Mabey was content to pay Mr. Pagan an aggregate sum in

excess of US$10 million - on the basis of oral agreements.

56. Paragraphs 61.3 and 61.4 and of the Particulars of Claim are denied. Mr. Danos had

joined Mabey as a trainee in 1981 and it is absurd to suggest that after only a few

years he could have persuaded men as experienced as Mr. Bevil Mabey and the other

directors of Mabey to pay commissions which Mabey now contends were out of line

with commissions paid to other agents by a factor of 100 %.

57. The relationship between Mabey and Mr. Pagan deteriorated after Bevil Mabey retired,

and it was ultimately terminated by Mr. Pagan - after some 3 years of negotiating on

behalf of Mabey for a US$125,000,000 contract (namely, "the abortive DR Ex-1m

Project") with the government of the Dominican Republic - following a dispute caused

largely by Mabey's decision to re-Iabel his remuneration, i.e. purportedly to distinguish

between "commission" and "services"; Mr. Pagan did not wish to be remunerated by

reference to "services" when both he and Mabey knew that he was not providing any

"services" over and above finding and securing contracts as he had done for the past

15 or so years. As a result, Mabey did not obtain the DR Ex-1m Project (even though a

signed contract was in place, it was subject to ratification by Congress; Mr. Pagan

ceased pursuing the matter on behalf of Mabey, and the contract was never ratified).

Mr. Danos was upset and annoyed at this outcome (particularly as it meant that he
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would not receive any commission or bonus in relation to the Ex-1m Contract), and it

was a significant factor in his decision to leave Mabey's employment.

58. The inference drawn by Mabey as described in paragraph 62 of the Particulars of

Claim is wrong. Mr. Danos denies having any secret commission-sharing arrangement

with Mr. Pagan.

Accounts at Barnett Bank, Miami

59. Subject to appropriate disclosure paragraphs 62.1 and 62.3 are admitted;

60. Paragraph 62.2 is admitted. Many travellers to South America and the Caribbean

maintain accounts with Barnett Bank, as it is (or was, at the time) the only bank with a

branch at Miami Airport (the principal transit or "hub" airport for travellers to and

through the region)

61. Paragraph 62.4 is not admitted, in that Mr. Danos does not recall making the

manuscript note referred to, nor what it is or was intended to mean (although it does

appear to be in his handwriting).

62. Paragraph 62.5 is denied.

63. Subject to production of sufficient documentary evidence paragraph 62.6 is admitted.

64. As to paragraph 62.7, it is admitted that Mabey, as part of its "formal procedures"
required that agents' commission be paid to a corporate vehicle. It is denied, if such be

alleged, that Mr. Pagan submitted his "books and records for audit by independent

auditors appointed by Mabey".

64.1 When informed of this requirement, Mr. Pagan sent a letter (dated 12th November

2002, which was copied to Mr. David Mabey Mr. Forsyth Mr. Daliday and Mr. Danos)

requesting that CTP be allowed to audit Mabey's accounts in relation to contracts in the

Dominican Republic.

64.2 Mabey did not comply with Mr. Pagan's request, and Mr. Pagan did not comply with

Mabey's purported requirement. Mabey nonetheless paid Mr. Pagan his commission in

relation to the contract at paragraph 58.5 (although only after he had signed and

returned a letter, dated 14th May 2002, sent to him by Mr. David Mabey, confirming - at

Mabey's insistence and although the same was not true - that part of the money

17



payable was for plant and equipment supplied by CTP). Indeed, to the best of Mr.

Danos' knowledge, none of Mabey's agents complied with the purported requirement.

65. Subject to the production of sufficient documentary evidence, paragraph 62.8 of the

Particulars of Claim is admitted.

66. Paragraph 62.9 of the Particulars of Claim is not admitted, in that Mr. Danos does not

recall making the manuscript notes nor what they were or are intended to mean.

67. The inference drawn in paragraph 62.10 of the Particulars of Claim is incorrect. It is

denied that any such arrangement as is described in that paragraph has ever existed.

The abortive DR Ex-1m Project

( 68. Paragraph 62.11 of the Particulars of Claim is admitted.

69. Paragraph 62.12 of the Particulars of Claim is not admitted

70. Save that Mr. Danos informed Mr. Glover that Mr. Pagan wanted a Confirmation Letter,

as pleaded at paragraph 53(6), above, paragraphs 62.13.1 and 62.13.2 of the

Particulars of Claim are denied.

71. Paragraphs 62.13.3 to 62.13.5 of the Particulars of Claim are denied. Pending full

disclosure in this matter, Mr. Danos' recollection is as follows:

71.1 Mr. Glover sent the Confirmation Letter(s) in May and/or June 2001

71.2 By an em ail dated 16 October 2002 to Mr. Forsyth,Mr. Glover set out his

understanding of the requirements of the Export-Import Bank of the United States ("Ex-

1m", who were providing finance for the project). At paragraph 4 of the email.Mr.

Glover stated that "regular commission fees, if any, paid to our regular agent" needed

to be disclosed to Ex-1m; at paragraph 5, Mr. Glover stated that he was "not aware of

any level of commission that may be considered unacceptable or not 'regular'"

71.3 On 28 October 2002, Mabey took advice by telephone from one Mr. Marvin Solomon (a

lawyer and former Counsel to Ex-1m) as to what information (in particular what

commissions payable to agents) Mabey would have to disclose to Ex-1m. Mr. Forsyth

Mr. Daliday Mr. David Mabey Mr. Glover and Mr. Danos listened in on the calL. Mr.

Forsyth's attendance note of the call records Mr. Solomon advising that "commissions

over 5% would be considered unreasonable" (i.e. that Ex-1m would suspect from
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commission rates over 5% that there had been "bribery or inducements in connection

with the contract").

71.4 By a fax dated 12 November 2002, Mr. Forsyth asked Mr. Solomon to advise whether

Ex-1m would object if Mabey entered into a "side agreement" with CTP.

71.5 Mr. Forsyth prepared a note headed "Dominican Republic Contact Details", and dated

2 December 2002, in which he states

"Contract Value: US$125m

Supply Contract: US$100m

Local Civils Contract: US$25m

(Mabey) have had a relationship with CTP for about 16 years, in which time CTP has

always acted as both sales agent and civils contraction for contracts employing both

pure domestic and ECA (ECGo) funds. An agency fee of 5% is payable. Under the

terms of the civils contract any costs in excess of the budgeted $25m are to be borne

by the Government of the OR. In our wide experience in this territory it is seldom the

case that such funds are ever available and it is usual for us to provide some

contingency against cost overruns on civils contracts. The total of agency and
contingency would be $20m."

/\
Questions

3. What disclosures to Exim Bank would be necessary?"

71.6 Mr. Forsyth sent Mr. Danos an email on 14 March 2003, attaching 3 documents which

he asked Mr. Danos to discuss with Mr. Pagan

71.6.1 "Mabey Bridge & Shore/Pagan Revised Documentation" (referred to in the

email as an "Outline of the arrangements between CTP and MBSI" (Mabey

Bridge & Shore Inc. being an associated company of Mabey).

19



71.6.2 A document apparently prepared by Mr. Glover, referred to in the email as

"RJG's original perception of schedule of services to be carried out by

CTP". This document, together with its "Annex A", proposed a commission

rate of 5% of US$125 million (thus US$6,250,000) together with payment

for various "services" to bring the total remuneration to US$20 million

71.6.3 Comments from Messrs. Steel Hector (a US firm of attorneys) regarding the

document mentioned at (ii) above

Mr. Danos did indeed discuss the document "Annex A" (and possibly the other

documents) with Mr. Pagan, who was unhappy about the idea of his remuneration

being split into "commission" and "services".

71.7 Item 3.4 of the minutes of an internal meeting held on 15 April 2003 reads:

"A draft agreement, together with various guidance notes and comments had been

circulated (i.e. by Mr. Forsyth) before the meeting. After lengthy discussion it was

agreed that while there was general agreement in principle on how the service

agreement should be structured there was some divergence of opinion on the details

and item coverage. All agreed that this matter needed to be resolved urgently and

given top priority. GWB (i.e. Mr. Geoffrey Booth, a director of MBSI) to respond to

RCEF (i. e. Mr. Forsyth) within 48 hours. RCEF to decide upon the final draft. "

71.8 In fact, there had not been "general agreement in principle" on the structuring of

commission: Mr. Danos did not think it appropriate for Mabey to seek to impose such a

structure on its agents (and particularly on CTP in circumstances where Mabey had

already sent a Confirmation Letter) - however, he was not a director of Mabey and had

no say in whether or not the said structure was used.

71.9 On 27 June 2003 Mr. Danos sent an em ail (to Mr. Forsyth Mr. Glover Mr. Daliday and

Mr. David Mabey) which read:

"Dear All,

"I am sorry that no minutes were taken if you are referring me back to a meeting with

the board. To the best of my recollection you expressed a concern regarding the

commission amount due to the new legislation. I have no memory of you discussing

"Auditable" services although you did say that we could pay some C and the remainder

of the money through services. You did not indicate the service issue would be a
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problem but merely a legal method in providing Pagan the balance of the monies due

to him.

"On that basis i visited the Dam Rep and once again provided Pagan with the D TI

guidelines regarding the new legislation. Pagan said he would consider reducing his C

from 20% on the total contract value of $125m to 20% on $100m subject to a firm

undertaking by both parties to cap it at that level. This was also subject to him

receiving his full commission of 20% of the total contract value of $30m for the ECGD

contract which he has now received.

"Pagan also agreed in principle to:

(

1. Sign similar documentation that was being provided for the ECGD contract with

regards to the new legislation when the documentation for the EXIM contract was

presented to him.

2. Consider separate payments with regards to services once they were explained

clearly to him.

This was reported back to you and from this date we have been unable to provide

Pagan with an agreement acceptable within M&J let alone to Pagan"

71.10 Mabey's lawyers drew up a number of documents ("the MBSI Draft Agreements")

which, if signed, would have purported to be agreements between MBSI and CTP for

the provision of various "services" (but significantly different from the "services"

mentioned at (6)(ii), above). The MBSI Draft Agreements included an agreement

setting CTP's commission at 10% of US$100 million ("the MBSI Draft Commission

Agreement")

71.11 The MBSI Draft Agreements were presented to Mr. Pagan at the meeting of 24 July

2003, described below. Mr. Forsyth may also have sent them to Mr. Pagan in advance

of the meeting, since he sent a draft covering letter to Messrs. Steel Hector, which

reads as follows:

"Dear Mr. Pagan,

"As you are aware, we have been trying over the past few months to arrive at a

mutually acceptable solution for the disbursement of both commission and
compensation for contractual and other services. It is in the interests of both you and
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us that all transactions fall clearly within the scope of the FCPA and other equivalent

legislation.

"Mabey understands that commissions paid on previous contracts have always

included payment for local services including various civil works and provision of local

facilites for Mabey staff. These documents are intended to better define these

responsibilities in the light of controls necessary required by the US FCPA and

equivalent UK and OR legislation. These documents are the result of much legal

advice and exploration of a variety of avenues. We appreciate your considerable

efforts in exploring some of these avenues with us, but now believe that the enclosed

agreements provide the only realistic way forward on the project. (emphasis added)

"We look forward to meeting you in Baltimore during the week of July 21 to finalise

these arrangements and thus enable the project to proceed successfully. Should you

prefer, we would be happy to meet with you in Miami that week

"4.7.03

"RCEF'

71.12 The words underlined (in particular) were - as Mr. Forsyth well knew - untrue.

71.12.1 The 1 st to 5th DR Projects were for the supply only of bridges, and there

were no "local services including various civil works and provision of local

facilities for Mabey staff".

71.12.2 Whilst CTP acted as Mabey's sub-contractor in respect of the 6th DR

Project - and thus might conceivably be said to have provided "local

services including various civil works (but not provision of local facilities for

Mabey staff) - it was paid for the same, separately from the commission

paid to Mr. Pagan (and notwithstanding that CTP received the commission

payments from mid-2002 onwards)

71.13 On 24 July 2003, David Mabey (accompanied by Mr. Forsyth Mr. Daliday and Mr.

Danos) met with Mr. Pagan to discuss CTP's remuneration. David Mabey offered a

remuneration package equivalent to US$17 million, comprising:

71.13.1 US$10 million under the MBSI Draft Commission Agreement, and
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71.13.2 US$7 million payable against invoices to be rendered purportedly under the

other MBSI Draft Agreements.

71.14 Mr. Pagan was not happy at being offered remuneration equivalent to 17% (as

opposed to the customary 20%), and was particularly unhappy with the proposed

structu reo

71.15 The meeting thus ended without agreement.

72. As to paragraph 62.13.6 of the Particulars of Claim, it is admitted and averred that Mr.

Pagan would not agree the commission terms offered by Mabey, and that as a result of

the failure to reach agreement he terminated the agency relationship in about

September 2003. As a result Mabey lost a non-tender contract with a potential value of

$100 to 125 million and destroyed its relationship with Mr. Pagan. Had Mabey been

prepared to pay 20 % commission, and without the artificial split, it would almost

certainly have obtained the DR Ex-1m Project.

73. Save as appears above, and save that it is averred that Mr. Danos resigned from

Mabey with effect from 11th November 2003; no admissions are made to paragraph 62

of the Particulars of Claim.

Panama

74. As to paragraph 63 of the Particulars of Claim, Mr. Dumanoir was at all material times

(including after 1 May 1997) one of Mabey's agents in Panama.

75. Paragraphs 64 and 66 of the Particulars of Claim are denied. Jose Hidalgo did not act

as Mabey's agent, and nor was it owned or controlled by Mr. Dumanoir.

76. The first sentence of paragraph 65 of the Particulars of Claim is denied. Mabey

undertook a total of 3 projects in Panama.

76.1 The first, in about 1990, was a contract (the value of which was about US$800,000) for

the supply of bridges to CUSA.

76.2 The second was the 1997 US$30,000,OOO contract identified at paragraph 65.1 but

76.2.1 The contract was for the supply of 16, not 17, flyovers (andSailey bridging

and technical engineering services), and

76.2.2 Jose Hidalgo was not paid commission in relation to the contract.
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76.3 The third was the 1998 US$150,000 contract identified at paragraph 65.2, but Jose

Hidalgo was not paid commission in relation to the contract. Commission of US$13,570

was paid to "SPESA", a company owned by Mr. Dumanoir.

77. As to the second sentence of paragraph 65, it is admitted only that Mabey made

various payments to Jose Hidalgo.

78. Save that Mr. Bevil Mabey and someone purportedly on behalf of Jose Hidalgo signed

the document dated 1 May 1997, and that Mr. Danos and Mr. Daliday signed the

document dated 3rd April 1997 appointing Mr. Dumanoir as Mabey's representative in

Panama, paragraph 67 of the Particulars of Claim is denied.

79. Paragraphs 68.1 and 68.3 of the Particulars of Claim are denied. The amounts paid to

Jose Hidalgo's account were determined by the directors of Mabey, and in particular by

Mr. Bevil Mabey.
(

80. Paragraph 68.2 of the Particulars of Claim is denied. The contract of 16th June 1997

was a non-tender contract (which customarily require higher commissions to the agent)

and indeed the only non-tender contract awarded by the government of the day (or, at

least, by the Ministry of Public Works). It was (or would have been, but for a poor

design in the flyovers) a particularly profitable contract.

81. The inference which Mabey draws in the first sentence of paragraph 69 of the
Particulars of Claim is incorrect. It is denied that Mr. Danos had any secret
commission-sharing arrangement with Mr. Dumanoir or Jose Hidalgo

l
82. Paragraph 69.1 of the Particulars of Claim is admitted. It is also admitted that Mr.

Danos received further emails from Trust Services, who handle some of his personal

affairs, and the directors of whom are friends of his.

83. Paragraph 69.2 of the Particulars of Claim is admitted.

84. Mabey's inference described in paragraph 69.3 of the Particulars of Claim is incorrect.

It is denied that the reference to Jose (a common name in Panama and South
America) was a reference to Jose Hidalgo. Whilst Mr. Danos does not recall precisely

what the references are:

84.1 The annotations in his Filofax appear to refer to airline bookings
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84.2 There would be no reason for anyone to be referring to Jose Hidalgo - indeed, as

paragraph 69.3 itself states, the annotations were made "over two years after Mabey's

last payment to Jose Hidalgo".

Claims against Mr. Danos

85. As to paragraphs 70 to 77 and 100 of the Particulars of Claim, it is denied that Mr.

Danos is in breach of any duty (whether in contract, equity or otherwise) to Mabey as

claimed in these paragraphs or that he has conspired with anyone to injure or defraud

Mabey. It is specifically denied that Mr. Danos has ever received any secret
commissions.

86. Paragraph 101 of the Particulars of Claim is denied. Even if the commission agreement

with DAG had provided a lower rate of commission that would not have benefited

Mabey as Mabey was reimbursed by the government of Jamaica for the commission

which it paid in relation to the Jamaica Project.

(

87. Mr. Danos will further contend that Mabey is time-barred, pursuant to section 5 of the

Limitation Act 1980 (and in so far as Mabey seeks any equitable remedy, by the

doctrine of laches) from seeking an aècount going back beyond 26th December 2000,

i.e. 6 years from the date of the issue of proceedings herein.

88. It is denied that Mabey is entitled to the relief sought, or to any relief, against Mr.

Danos.

PART 20 COUNTERCLAIM

(

89. The Defence herein is repeated.

90. As evidenced by (at least) a document dated 14th September 1983 and 26th October

1984, Mabey operated an "Export Commission Scheme", forming part of Mr. Danos'

contract of employment. Under the Export Commission Scheme, Mr. Danos was

entitled to commission on contracts which he was instrumental in obtaining.

91. In breach of contract, Mabey has failed to pay Mr. Danos the commission due to him

under the Export Commission Scheme on the Jamaica Bridge Phase II Project, which

commission would be not less than £100,000.
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AND THE DEFENDANT COUNTERCLAIMS:

1. An Order for an inquiry into the commission due to the Defendant under the Claimant's

"Export Commission Scheme";

2. An Order for payment of the sum found to be due to the Defendant upon the taking of

such enquiry, together with interest pursuant to section 35A of the Supreme Court Act

1981, at such rate and for such period as the Court shall think fit;

3. An inquiry into the loss suffered by the Defendant by reason of the Freezing Injunction

and/or the Search Order obtained by the Claimant herein, and an Order that the

Claimant do compensate the Defendant for such loss;

4. Further or other relief;

(

5. Costs.

TERENCE MOWSCHENSON QC

GABRIEL FADIPE

contents of this Defence are true.

SERVED this day of April 2007 by Finers Stephens Innocent, 179 Great Portland Street,

London, WIW 5LS

Solicitors for the First Defendant
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